
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



760 HARVARD LAW REVIEW. 

Criminal Law — Trial — Failure to Arraign Defendant. — The 
defendant was arraigned, entered a plea of not guilty to an information, was 
tried, and convicted. Upon appeal this conviction was reversed, and a new 
trial awarded. At retrial upon a different information, a motion to quash 
having been overruled, no formal arraignment and plea were had, but the de- 
fendant did not make specific objection at the time. The retrial resulted in a 
conviction, which was affirmed by the Supreme Court of Washington. Held, 
that the conviction was not without due process of law. Garland v. Washington, 
34 Sup. Ct. 456. 

This decision, that due process of law does not require that there be a formal 
arraignment and plea in order to sustain a conviction, is highly commendable, 
for it deprives the guilty defendant of another opportunity to evade justice by 
a technicality. The weight of authority, however, is clearly to the effect that 
ordinary criminal procedure requires this, on the ground that until arraign- 
ment and plea there is no issue to try. People v. Corbett, 28 Cal. 328; State v. 
Fontenette, 45 La. Ann. 902, 12 So. 937; Crain v. United States, 162 U. S. 625, 
(overruled by the principal case, at least as to the due process point). Or 
that any change is for the legislature and not for the courts. State v. Van- 
hook, 88 Mo. 105. But there is some authority in favor of the result of the 
principal case. People v. Weeks, 165 Mich. 362, 130 N. W. 697; Hack v. 
State, 141 Wis. 346, 124 N. W. 492. Whether these last cases would have been 
so decided in the absence of statutes allowing reversal only where the sub- 
stantial rights of the party complaining have been affected, may be open to 
doubt. The rule in regard to misdemeanors is in accord with the principal case. 
Allyn v. State, 21 Neb. 593, 33 N. W. 212; State v. Moore, 30 S. C. 69, 8 S. E. 
437. Furthermore, any objection that injustice was done to the accused in that 
he could not know with what he was charged until arraigned must be con- 
sidered purely fictitious. The case marks an advance in criminal procedure. 

Deeds — Delivery in Escrow Irrevocable though no Considera- 
tion Given. — The defendant, as a gift, deposited a deed in escrow to be 
delivered to the donee upon his performing a certain condition. Before per- 
formance, the defendant recovered the deed, and refused to deliver upon the 
plaintiff's tender of performance. Held, that the defendant will be compelled 
to deliver the deed. Brown v. Allbright, 161 S. W. 1036 (Ark.). 

A deed deposited in escrow to be delivered to the purchaser on payment of 
the purchase price cannot be revoked by the vendor. Cannon v. Handley, 72 
Cal. 133, 13 Pac. 315. This has been explained as a result of the purchaser's 
right to specific performance of the contract. See article by Professor Bige- 
low, 26 Harv. L. Rev. 565, 568. But the doctrine seems to be applied even 
where there is not a specifically enforceable contract. Davis v. Clark, 58 
Kan. 100, 48 Pac. 563. Delivery to the grantee will be considered as dating 
from the original delivery wherever this is necessary to support the validity 
of the deed. Webster v. King's County Trust Co., 145 N. Y. 275, 39 N. E. 964. 
And on performance of the condition, no second delivery is necessary to the 
passing of title. Hughes v. Thistlewood, 40 Kan. 232, 19 Pac. 629; Shirley v. 
Ayres, 14 Ohio 307. Thus the doctrine would seem to rest wholly upon the 
ground that the deposit in escrow is a valid delivery, certain rights then vest- 
ing in the grantee, but that title will pass only on the stipulated contingency. 
See article by H. T. Tiffany, 14 Col. L. Rev. 389, 394. On this ground it is held 
that a grantor cannot revoke an escrow deposited as a gift, the perfecting of 
which depends merely upon the lapse of time. Stone v. Duvall, 77 111. 475; 
Bury v. Young, 98 Cal. 446, ^ Pac. 338. Nevertheless, where it depends upon 
the donee's performance of a condition, the transaction has been treated as 
a mere revocable offer. Hoig v. Adrian College, 83 111. 267; see Mechanics 
Nat. Bank v. Roughead, 78 N. Y. Supp. 800, 808. It is submitted that these 



